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CURRENT DECISIONS 

Agency — Master and Servant — Injury by Voluntary Act of Co-employee 
under Workmen's Compensation Acts. — The plaintiff, a "lugger" in the 
slaughter house of the defendant, was struck by a piece of meat thrown at him 
by a co-employee. Resenting the assault he threw the meat at another employee, 
believing him to be the assailant. The other employee, his hands being occupied, 
kicked the plaintiff, producing the injury for which recovery is sought. Held, 
that the plaintiff should recover, since the injury was one arising out of and in 
the course of employment within the meaning of the Workmen's Compensation 
Act. McLaughlin, J., and Hiscock, C. J., dissenting. Verschleiser v. Joseph 
Stem Son Inc. et al. (1920, N. Y.) 128 N. E. 126. 

For a discussion of this principle, see Comments (1920) 29 Yale Law 
Journal, 669. 

Conflict of Laws — Workmen's Compensation. — The defendant was an Indi- 
ana corporation. The plaintiff was the sole dependent of Harry Vincent Randall, 
who lost his life while in 'the employ of the defendant. Randall's contract of 
employment was executed in Ohio, and among other things it provided that if 
any litigation relating to the agreement should arise, the contract was to be con- 
strued as if its execution, performance, or cause of action thereon, actually took 
place or arose in the District of Columbia. The plaintiff brought an action 
under the Indiana Workmen's Compensation Act for the death of Randall and 
recovered. The defendant brought this appeal from an award of the Industrial 
Board. Held, that the defendant could not relieve itself of its duty under the 
Act by a foreign contract. Hagenback & Great Wallace Show Co. v. Randall 
(1920, Ind. App.) 126 N. E. 501. 

See Comments, supra,, p. 72. 

Constitutional Law — "Due Process of Law" Violated by the Food Control 
Act. — The defendants were charged under the Food Control Act of August 10, 
1917, with limiting the facilities of transporting, producing, and supplying 
necessaries. Held, on a motion to quash the indictment, that those sections of 
the Act exempting farmers, gardeners, and cooperative societies, violated the 
"due process of law" clause of the Fifth Amendment, because of the unreason- 
able classification of exemptions. United States v. Armstrong (1920, D. Ind.) 
265 Fed. 683. 

See Comments, supra, p. 82. 

Contracts — Accord — Specific Performance. — The plaintiff was indebted to 
the defendant, who brought suit at law. That case was pending at the time 
of the instant action. Then the parties compromised, in writing under seal, 
the plaintiff promising that he would pay to the defendant a certain sum, and 
certain monthly installments for the support of the defendant for life; and 
the defendant promising that, upon receipt of this said sum, she would reassign 
to the plaintiff certain life insurance policies, indorse to him a check payable 
to their joint order, and return a will and certain books and documents. The 
plaintiff duly tendered performance, but the defendant refused to perfqrm. 
The plaintiff, who averred continued readiness to perform, then brought this 
bill in equity for specific performance. The lower court held that this com- 
promise was an accord only, and could not form the basis of an action. Held, 
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on appeal, that a new executory contract which includes the settlement of the 
original claim, is not a mere accord, but is the substitute for the original claim 
or contract, which is merged in it, and may be specifically enforced in a proper 
case. Moers v. Moers (1920, N. Y.) 128 N. E. 202. 

This case in the lower court was criticised adversely in (1919) 29 Yale Law 
Journal, 114. For a discussion of similar points involved, see (1920) 29 id. 924. 

Contracts — Options — Revocation of an "Exclusive Agency to Real 
Estate." — The plaintiffs had by written agreement secured the exclusive agency 
to the defendant's real estate for forty days, during which time the defendant 
himself sold it and gave notice to the plaintiffs. The latter brought this action 
for their commission. Held, that the agreement was revocable and that the 
plaintiffs were not entitled to commission. Beck v. Howard (1920, S. D.) 
178 N. W. 579. 

The question involved is not really a question of agency but one of contracts. 
The court had to decide whether this was an offer, revocable or irrevocable, or 
whether it was a contract complete. See Comment (1919) 28 Yale Law 
Journal, 575. 

Criminal Law — Jurisdiction of Federal Courts — Effect of Absence of 
Penalty in the Food Control Act. — The defendant, a retail grocer, was 
charged with selling sugar at an unfair rate, in violation of section four of the 
Food Control Act of August 10, 1917. The defendant pleaded guilty and was 
convicted. Held, on appeal, that the indictment did not charge a criminal offense, 
because the Act prescribed no penalty for its violation. Mossew v. United States 
(1920, C. C. A. 2d) 266 Fed. 18. 

See Comments, supra, p. 81. 

Property — Easements — Right to Water from Spring as Easement in 
Gross — Mere Non-user not an Abandonment. — A grant was made of the 
privilege to take water from a spring, the grantors covenanting that they would 
not sell to others such privilege or take water themselves "to supply any persons 
that the parties acting under this deed will supply" except by agreement of 
all parties interested. There was evidence of non-user for many years. Held, 
that the privilege still existed, but did not pass merely by a conveyance of the 
grantee's land. Clement v. Rutland Country Club (1920, Vt.) 108 Atl. 843. 

The court held that the "right" was a profit a prendre, which is always 
assignable or devisable, and that since the parties contemplated the sale of 
water, it was not appurtenant to any land and hence was in gross. This seems 
a correct interpretation of the intention of the parties. See, however, Chase v. 
Cram (1916) 39 R. I. 83, 97 Atl. 481, L. R. A. 1918F, 444, note, where a con- 
veyance by a father to his daughter of part of his farm, with "a privilege to 
take water from the spring on my farm as occasion may require," was held 
appurtenant, so that she could not sell the water from the spring. As to profits 
in gross or appurtenant, see (1919) 29 Yale Law Journal, 218; (1920) id. 696. 
The court in the instant case also holds what, in spite of some conflict, is the 
better rule, that a servitude is not lost by mere non-user. An intention to 
abandon is requisite and this is not to be inferred from such non-user alone. 
See New York Central & H. R. Ry. v. City of Chelsea (1912) 213 Mass. 40, 
99 N. E. 455; Pratt v. Sweetser (1878) 68 Me. 344. 

Property— Easements — Prescriptive Right of Way to Water as Ease- 
ment in Gross. — Claiming a right of way through a passway over defendant's 
land from the highway to a water course as an easement appurtenant to each 
of their tracts of land, used under a claim of right for more than the pre- 



